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UNITED'STATES,Of AMERICA
NUCLEAR REGULATORY COMMISSION
| - o+
WJATOMIC'SAFETY.AND LIcENsING BoARD
| | + + + ; +

PRE-HEARING CONFERENCE

_________________________ %
N THEvMATTER OF :
POWERTECH USA, INC. : Docket No. 40-9075-MLA
(Dewey-Bufdock In Situ : ASLBP No. 10-898-02-
Uranium Recovery - : .MLA—BDOl
'Facility)'
_________________________ <

Thursday, September 23, 2010
Via Teleconferenée
The above-entitled matter came on for

pre-hearing conference, pursuant to notice, at
1:00 p.m.
BEFORE:
WILLIAM J. FROEHLICH, Chairman, Administrative Judge
DR. RICHARD F. COLE, Administrative Judge

DR. MARK O. BARNETT, Administrative Judge
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APPEARANCES :

On Behalf of ASLBP:

MICHAEL JAMES CLARK, ESQ.

PATRICIA A. JEHLE, ESQ.

Office of the General Counsel.

Mail Stop - 0-15 D21

‘UQS. Nuéleér'Regulatory Commission ?.

Washington, D.C. 20555-0001
(301) 415-2011 (Clark)

(301) 415-8366 (Jehle)
mjcl@nrc.gov

patricia.jehle@nrc.gov

On Behalf of Powertech USA, Inc.:

of:

(202) 234-4433

CHRISTOPHER PUGSLEY, ESQ.
ANTHONY J. THOMPSON, ESQ.
Thompsén & Simmons, PLLC

1225 19*" Street, N.W., Suite 300
Washington, D.C. 20036

(202) 496-0780
cpugsley@athompsonlaw.com

ajthompson@athompsonlaw.com
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GRACE DUGAN, ESQ.
’bf: The Gonzalez Law Eirm

522 7™ Street, Suite 202: -

Ce. 408

. Rapid City, South Dakota 57701 .

(605) 716-6355

dugan@wavecom.net

JEFFREY C. PARSONS, ESQ.
Western Mining Action Pfoject
Post Office Box 349

Lyons, Colérado 80540

(303) 823-5738

FAX 823;5732

wmap@igc.org

TRAVIS E. STILLS, ESQ.
Energy Minerals Law Center
1911 Main Avenue, Suite 238
burango, Colorado 81301
1 (970) 247-9334

FAX 382-0316

stills@frontier.net
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P-R-0-C-E~E-D-I-N-G-S .

!A.fi‘(l;OOVp.m;)~

JUDGEEROEHLiCH: Goqdaftqfnoon,parﬁies.> '

We are conducting é‘teiephdne;cohference today'in

Docket'40—9075—MLAyJthe;PbWéftéch‘USAlcase'of,Dewey—

"Burdock In Situ Uranium Recovery Facility.

‘It!sflfdd“ﬁére‘in“Rbékviilé,'and if’s'
Thursday, September 23, ZOldﬂ};
| This is-Judge-Frqehliéh,'and with me in
the room are.Judée'éoie;landiburanew laWAclerk'Kristen'
Stoddard. And‘wé are r—ﬁandibyvteiephone we have
Judge Barnett. o
For the recérd,‘I wonder'if at this‘pdint
if we could have the parties identify themseives and
any of their colleagues who are with ﬁhem today!
Who isbhere for the Applicant, Powertéch?
MR. PUGSLEY: Chris Pugéley, YourlHonor,
Washington, D.C., Thompson and Pugsley. Anthony
Thompson, my partner, is also present. I'm not sure
if he’s on yet, but he will be.
JUDGE FROEHLICH: Mr. Thompson, are you
with us?
(No response)
We’ll record that as no at this point.

MR. PUGSLEY: Yes. He should be on
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shortly;gSir;
" \JUDGE’ FROEHLICH: Okay. And for the

Consolidated Intervenors? Mr. Frankel, are you with

‘us?

. MS. DUGANf Grace Dugan here.

" JUDGE FROEHLICH: Oh, Grace. Yes. .Will

you be representing the Consolidated Intervenors for

LN

the'purpb%es.vaﬁﬁis;Céli tddéy?
MS. DU@AN: - Aligﬁing for Re%pohsiblg
Miniﬁg; I'do expécf_David to appear.
o . JUDGE'FRéEHLICH: Okay..

. MS. DUGAN: I’m.going to have‘t9‘leave
early.

JUDGE FROEHLICH: Hopefully, it wili be
such'that>the‘timin§ will be that he will be here by
the time yoﬁ have to’depart.

MS. DUGAN: Yes.

FJUDGE FROEHLICH: Mr. Parsons;.are you
with us for the Oglala Sioux Tribe?

MR. PARSONS: I am. Thank you. And with
me, but not in the same room, but on the line I
believe, is Travis Stills.

MR. STILLS: Yes. Good morning, everyone.

JUDGE FROEHLICH: Good morning to you, and

good- afternoon to everyone on the east coast.
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And for the NRC staff?
fMR. fRANkEL: :DaVidJFréhkel?jQinihg?

. MR. CLARK; Godd aftéfﬁoqn, qurﬁHonbr;.H’

»This,ié Mike Clarkﬂfor the NRC staff.rklhém'atjthe'

L

V'NRC’S Region IV office in ArlingtohyiTeias. My co-

‘counsel is at headquarters, ‘'so I will let her

iﬁﬁroduce herself.
JUDGE FROEHLiCH: Thank you, counselor.

'MS. JEHLE: This is Patricia Jehle, and

with me is Ron Burrows, Project Managér for the staff.

‘JUDGE FROEHLICH: Thank you. Is there
anyone at this stage, any members of the. preés,-
publié, or represéntatives of -- erAthe parﬁiesvon
tﬁe'line with us?

MR. FRANKEL: David Frankel is present for
Consolidaﬁed Intervenors. I just joined, Your Honor.

JUDGE FROEHLICH: Thank you, Mr. Frankel.

‘Is there anyone else?

(No response)

All right. Let us begin. This call is
being tfanscribed by the Court Reporter. Thereforé,
I would ask that when you speak, please identify
yvourself to assist in the. preparation of this
transcript.

Members of the public and consultants to
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_--the partiéslmay listen to the proceedings, but only

‘counsel for the parties to the case may speak.

I just _héard a beep. Is there someone new

A _who5has;jhst joined us?

' 'MR. THOMPSON: Yes. This is Tony Thompson

from Powertech.

JUDGE ‘FROEHLICH:  Good afternoon, Mr.
ThOmpson. |

MR. THOMPSON: How are you, sir?

JUDGE FROEHLICH: Good, thank you.

The purpose of this céll is‘to,discuss

matters relating to the management and the scheduling

-of this case. The Commission’s regulations require

the Board to develop a scheduling order to govern

these proceedings.

And in that regard, we issued an order on
August 13th, which identified a number of specific
items that we could discuss today. We’'re certainly
not limited to those items. But unless there is a
reason, perhaps voiced by someone on the line, I would
propose that we discuss those items in the order
listed in our August 13th order.

In that order, we specified and suggested
it would be helpful if the parties and the NRC staff

spoke among themselves prior to this conference, and
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RPN .

ﬂa,perhapstéfe”ablé“tb designate a lead spokesman .or

”Effépfééent*tb thé»Board-whsfé théreiissagiésment”émohgf

Sl

'pqrtﬁss;,sl.would'ask,ijthe;partiés{*HéVé;yEﬁfhsdi

. such a" meeting?  And has a spokesperson .beén ..

; iﬁfdésiéhéted?_t!

MR. CLARK: Your Honor, for the NRC staff, '

xfthisiis:Mike'Cléfk;' We have ConSuitéd(fpriﬁéril§'
>,sthrOUgh-'efmail,‘1given the = number 6f attorﬁeys
. involved. One thing we did not reach agreement on was

"any spokesperson. I guess I’d Volun;eer?at this time

for that, if nobody has objections.
' MR. PUGSLEY: PQwertéch doesn’t object.
MR. FRANKEL: David Frankel for

Consolidated Intervenors. We don’t object. = Mr.

Clark, thank you for taking that role.

MR. PARSONS: 'On behalf of Sioux Tribe, we
would certainly be fine‘with Mr. Clark~starting off.

JUDGE FROEHLICH: Great. Thank you. Mr.
Clark, would you care at tﬁis point tq summarize any
kind of agreements or issues'where the parties have
coﬁe to some understanding?

MR._CLARK: Your Honor; I think we are --
the parties are in subStantial agreement oﬁ the vast
majority of.the issuées outlined invfhe scheduling

order. There is two areas where we might need to do
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a little more work. Those relate mainly to the timiﬁg 3

of any new or amended cdntentions}‘énd‘aleﬁtQ whether
there will be one hearing or sépératé;safety‘apd_‘.

~environmental. hearings.

There are. also some minor issues that

might come up as we work through the issues outlined

“in the scheduling order, but I believe =--. and~ T

believe the other parties would agree -~ that We are
in substantial agreement on most of the issues.

JUDGE FROEHLICH: Thank you, Mr. Clark.
And I commend the parties for discussing’these matters
beforehand. I think it will help, you know, expedite.
this case and make it certainly easier on the Board to
come up with an order scheduling the upcoming events,
given the parties have discussed this and have reached
at least some agreement.

Why don’t we'work.our way through the-
list. There are some that we i’nl sure can move
through very quickly, and there’s a few wheré we will
perhaps need some diséussion. In our August 5th
memoranda and order, the LBP-10-16, seven contentions
were admitted. Three were proffered by =@ the
Consolidated Intervenors, and four by the Sioux Tribe.

I'm taking, Mr. Clark, from your comment

that the separate hearings issue might be related to

NEAL R. GROSS
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categorization of those contentions between Safetyqand

environméntal. Is that -- was that a stiékiﬁgfpbiﬂtT‘l

among the parties?

. MR. CLARK: = That is part of it, Your |

'Honor. I think the pa:tiés all*agreeithat~tHere-éfe;

- at least two contentions that have both safety and

envirbnméntal'dbmpbnenté. " The Intérvénorsvuevlghé'.‘
cohcefn is how those partiéulér componentéywouid bel‘
addressed in any heéring.

JUDGE FROEHLICH: Okay. Now, I'recognizé
immediately that contention E, which waé merged with
J, would be one that wouid potentially have both
safety and environmental concerns. What was the
second one in your discussions?

MR. CLARK: Contentions D and E. I think
the parties agree that, as admitted by the Board,
there 1s an environmental component té }each
contention. So D and E would be the two.

For Contention K, and for the Tribe’s
Conténtion 1, I think the overall view is those are
environmental contentions. For the Tribe’s
éontentions 2 and 3, those are viewed as safety
contentions. And then; finally, Contention 4 is
viewed as an environmental contention.

0

I could restate that I guess, if it would
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1323 RHODE ISLAND AVE., N.W. ’
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

417

" "be easier to --

. JUDGE FROEHLICH: It -would be hélpful.

. perhaps, if ydu; in'tHé,fipst‘instahcé, CqupséifClafk,1."
would run through thé‘seVen‘contentiOns;ahd.denémihate"‘fl~1

them, at least from your perspective and:to}the?extent

there is agreement among the parties, whether they are

énvirdﬁmehta1~or Safety,'juStfas:you‘did_forIK ahd l'“'

through 4.

MR. CLARK: Certainly.

JUDGE FROEHLICH: Thank you.

MR. CLARK: For D, primarily safety, bqt
with an environmental component. Likewise with the

Consolidated Intervenors’ Contention E, primarily
safety, but again with an environmental_componeﬁt.
Consolidated Intervenors’ Contention K would be an
environmental contention.

The Oglala Sioux Tribe’'s Contention 1
would also be an environmental contention. The
Tribé's Contenﬁion 2 would be a safety contention.
The Tribe’'s Contention.B would be a safety contention.
And the Tribe’s Contention 4,‘as admitted, would be an
environmental contention.

-JUDGE FROEHLICH: Thank you. Would any of
the other parties <care to be heard on the

categorization that Mr. Clark Jjust read into the

NEAL R. GROSS
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that this éharaéteriiatioh“shouldiﬂpt ;”)‘fi:e'ju‘d_i'c'e-kmyv“j

client inﬁthe'séﬁée‘thét~——,?ﬁd-the,way‘that MﬁfiCiark .

has expréséed it~}é accéptablé ;o ﬁs‘in that we ¢6ncurx
there is,an‘importantbenvifépmental!compqnentfﬁ 

| A&i Wéfaoﬁ;t‘wagtfﬁhis,dééigﬁatfbn'or$
charaétérizationhto:haveia léﬁéf impa¢ﬁ in ScheaUling 

or hearing*procesé,'which either puts afcért before

- the horse in a way or deprives us of an opportunity‘to

be-heard pfoperly on those eﬁVirbnmental_coﬁponents
within'thé séfety-contentipns. |

JUDGE‘ FROEHLICH: olkay.: Th;—mk you, Mr.
Frankel. |

Anyoﬁe else oﬁ this first I gueSs broad
categorization?

MR. < PARSONS: This is Jeff Parsoné.
Similar Eo the Consolidated Petitioners, we feel that
Contentipns 2 andr3; which the staff has recommended

be labeled or categorized as safety contentions, we
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believe they also contain significant environmental
components.

. And I think what Mr: Frankel is gettingfat;_

v“'—f'éﬁail'feélithe Same Way-};_is_that*td‘the e#tgpt.
:ﬁﬁgg;ihé;gafétyjcéﬁﬁéﬁtions %i;i’bezﬁgjérvthere ié“é

»_4p%6p6§aii6%,an argﬁmépt to,ﬁear”theﬂsaféfyvcéntentiohé

*‘ﬁfior?tbiéﬁé finéliiation;df'éﬁe;enﬁironméhtai imb§Ct'

.SEatement} we have real concerns with labeling them as

saféty'cdntentions, beéausetjﬁgNationéi Environmehtal
Policy Act, at least with respect to the Tribe’'s
Conpentions 2 and 3, tﬁe National Envirbnmental Policy
Act would require a thorough analysis of:those issues
in the EIS. | |

And We feel strongly that to conduct a
hearing on those contentions prior to completion of
the environmental impact st;tement would prejudice ---
and, as Mr. Frankel put it, I think what he was
referring to is putting the cart before the horse.
And so while we don’t, in the abstract, have a concern
aboﬁt how they are labeled, to the extent that --
again, to the extent that the hearing would be before
——-would.be set before the finalization of the EIS, we
think that that’'s not appropriate.

JUDGE FROEHLICH: Okay. Anyone else care

to be heard on this first issue?
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MR. PUGSLEY: = Your Honor, Chris Pugsley

“for Powertech. We would just like to note we concur

~with the Sté?f"s ¢léésification.

' JUDGE  FROEHLICH: Okay. That brings us

sort of to tw§ and_th‘the initial classification may

affect ﬁhe _timing.  Was there any consensus or
undefstandingVamongAthe parties as to the timing of

Contentionsvwhich are labeled safety, and timing vis-

:a¥vis hearing = them before, let’s . say, the

environmental report is out or beforé even the --
maybe perhaps the staff}evaluatioh is out?

MR. CLARK: ' Your Honor, Mike Clark for the
staﬁf] >¥our Honor, ‘thére was agreement that no
hearing should be held beforeAthe final SER is issued.
Thevstaff’S'particular concern was with the views of
the staff’s witnesses might not be fully formed by
tha; point. But there was geﬁeral agreement that no
hearing should be held on the safety contentions prior
to the final SER being issued.

JUDGE.FROEHLIC}h Was there,er. Clark, or
any of the parties really, was there any discussion or
merit, at least among the view of the parties, to
holding the safety contention separate from or in
advance of the environmenﬁal?

MR. CLARK: Your Honor, that was an issue

* NEAL R. GROSS
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discussed,. and I believe that’s one point where thé;

parties may not all be in agreement.

.. JUDGE FROEHLICH: Why don’t you start.énd )

~give me.your"view, if you would, Mr. Clark.

 MR. CLARK: The staff, Your Homor, can -

support either -- either hearing. We are aware that

in -bthér1 probeedings_ boards have takén7 both

'approacheé,>havé bifurcated hearings br also-unified

hearings.. The staff does not have a strong view on

‘either option!

We Would, of course -- one thing, Your
Honor, I believe you’ll be asking for dates, and those
dates may have -- may play a role in the Board
deciding how to schedule the hearings and whether to
split the hearings.

JUﬁGE FROEHLICH: I agree. I think those

dates will be critical, and will also probably help

~inform the decision on that. Would anyone care to

givé me the arguments for a bifurcated hearing where
safety would proceed the environmental portion?

(MR. CLARK: Your Honor, again, Mike Clark
for the staff. In some cases I believe .that can help
to focus the issues. And, obviously, the focus in a
safety hearing is on the NRC safety regulations,

primarily in Part 40, and in this case also in
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Appendix A to Part 40.

So in some'caSes I believe it could result

»in a more focused hearing, and also it coﬁld help, in

" some cases, expedite proceedings because the Board

4

éould be wofking on, and Ehe‘parties likewise can be
workiné on the admitted safety con;entiens while the
staff is still preparing the final SEIS. So it could
be -- it could expedite the proceediné.

JUDGE FROEHLICH: It could. Okay . .Anyone
else care to be heard on the timing safety vis-a-vis
environmental hearings?

MR! FﬁANKEL:. Your Honor, David Frankel
for Consolidated InterVenors, OQur position is that a
hearing on safety contehtions should be commenced not
earlier than 90 days after the issuance of the final
SES, because, as noted by the staff, the strong
environmental components to contentions -- the two
that were listed, D and E, that those -- in order to
not prejudice the Consolidated Iﬁtervenors on
environmental issues, are going to be addressed in
that SES, we think the environmental and safety
contentions should be heard at the same time.

JUDGE.COLE: Mr. Frankel, this is Judge

Cole. When you were you talking about the SER, you

mentioned the term SES. You meant SER?
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MR. FRANKEL: I meant the final SEIS. In
other words, théEAthe -- |
JUﬁGE COLE:. Oh, that’s the'enyironmeﬁﬁal 
impact statement. \
- FRANKEL: That’s riéht.“

JUDGE FROEHLICH: Okay. I think the

response that'Ifm hearing to Quéstion 2 as set forth * °

in‘ the notice is that, in -any 'eVeﬁt, the séféty‘,’
contentions should not be heard prior to the staff
SER. And we’ll come back to the utility of doing it
in a bifurcated manner or a unified manner as welmove
further down and have -- and are informed by the dates

that the staff projects for the release of the two

documents.

Any discussions as to the Subpart N
procedures?

MR. CLARK: Again, this is Mike ciark for
the staff. Yéur Honor, the parties, we did discuss

those. At this time, all parties seem to agree that
written statemehts of position and written testimony
may be important in resolving the issues in the
admitted contentions. So, at this time, no party
would be willing to consent to Subpart N procedures.

JUDGE FROEHLICH: Okay. Thank you, Mr.

Clark. Has there been agreement. -- I know that
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initial disclosures haVe-bégun, and‘Iidid take aflqu
at the hearing[décket Qﬁ;the‘EHD; I'guessxthe‘parties‘

have agreed and-thére[ié'a régularizedfscheduleffor,

updating to the hearingZSChedule}

MR. CLAﬁK;liWe have ﬁpt aéfeeaff?

JUDGE-FRQEHﬁiCH: oh.

MR. CLARK:73¥—~thét -- formally'—— we have.
throggh our discussions égreed td something similar to
that wused in Créw Butt¢ ;;, in the Crow Butte
proceeding, Docket Nﬁmber 40-8943, and that WOuld be

to update disclosures and_privilége logs by the first

business day of every month, =Je) esséntiaily eVéry 30

days. And that would apply bbth to tﬂe‘parties’
mandatory disclosures and‘also the staff’s hearing
file.

JUDGE FROEHLICH: I think that would be a
good idea. I guess Dr. Cole thought it was a good
idea in Crow Butte, and I £hink a first of the month,
you know, deadline for both would work well.

All right. How about any discussions
among the parties és to electronically stored
information and its accessibility?

MR. CLARK: Again, this is Mike Clark. We

~discussed this somewhat, but the staff didn’'t really

have a well-formed position here, and I don’t know if
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,1l7ﬁ;a@ké1‘tanfépeAEftéftﬂis*f‘

":fappears that Mr;;Efdnkel mayb¢>hasrﬁadgﬁjtééhnicéiVm

'iSSﬁe:énd‘dfbbpéd&6ffﬁf§rf$’m5ﬁéﬁﬁff' 

© \JUDGE FROEHLICH:

anticipate he "

”wiil»probably_be back on. -

. From the Tribé’'s . perspective, }iﬁ»:ﬁhel~ Wfaﬁ 

e-mail discussions we had; -we agreed with Mr: . .

,Frankel’s position as‘essentiallyjthat'eléctfdnicaliy :

 stored information shoﬁld_béxcmmSiderédjréaSOﬁably.;-"

accessible. We have not heard a :réason ‘why it
wouldn’'t be. It seems in'this'day and age, with so

much information being stored électrOniqally, that -

‘that would be fairly routine, butvlrwould certainly be

interested if the Applicant or staff had a différent
position. o

JUDGE FROEHLICH: s there anyone that has
any problems or iésues’ with making .all of the 
electronically stored informaﬁion_available as part of:_
the disclosures‘in this progeeding?

MR. ?UGSﬁEY: This is Christugsiej for

Powertech. I guess we were of the same view as the 

‘staff, that we didn’t have a clear position on this,
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and T guess’the reason we didn’t have one was that we
Weré t?yiﬁéiég€uﬁde£$£ana exactly what was meaﬁt'gyfl;q_f
Whéi_: theBoardwas iééking .fér here, "iz.q'v'tlhat —‘—ﬁ 1s 1t
a StéFeﬁéﬁgftﬁat iﬁféfmatioh that is_in elect%qﬁic;
formsié ;ﬁb;édgitojﬁéndatory disélosufei Or-i$ i£.

that if'it?é‘electronically stored, you know, ~and

withiﬁfaftéfféih'siie*iimit or something? I'nrﬁuét-a'

little éénfﬁsed; and;any‘clarification1ényonéléan 
offer meAwoﬁidibe gféatly appreciated.,i

VJﬁDGE FROEHLICH: If I may -- thlS is
Judge Ffoehlith I think the intentiof Ehis -- of
this;question that we put in the notice was thatiwe
wanted to make sure that electronically sto;ed
information would,‘to ‘the extent possible, to the
maximum extent possible, be readily disclosed among
all of the parties in eiectronic form. |

'And I didn‘t know if in this case the tyée
of electronic information would be something that was
in a propriétary’format or was not readily searchable,
or whatever it might be. And so I had hoped that the
parties would discuss among themselves what type of
data is electronically stored and how it would be made
available as part of the disclosure process.

MR. PUGSLEY: All right. Chris Pugsley

again. Thank you, Your Honor. I appreciate that.

_ - NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12
13
14
15
16
17
18
19
20
21
22
23
24

25

.427

‘AMR. ELLIéQN;; Ybur»Honér, rhis is Bruce
Eliisgn fbr‘ConsglidétédiInﬁerﬁenors.' is thé.Court
snggéétingnithat>_—}lrgri;thé :Bbard‘.suggesting - that
b;rhgés¥W¢ talk.furrner nrth;ﬁri Pugsiey.aboutvtrying
tgrseégwhér prgbléﬁs;tif'anY}kmaQ'enist in}rérms of
size, Whigh was an issné thét ne had raised?

: 'JUI:DGEV‘FROEHLiCHY:“ Right. Ideally, I woulcﬁ
prefer‘if the parties’wguld-aiscuss tnis and come to
an agreementr again( with the spirit and the intent
being that, to the nﬁximum Aextént stsiblé,
elegtronically'Stored information is to be disclosed
and shared among thé,parties_ﬁo the proceeding.

MR. PUGSLEY: This is Chr.is Pugsley again,
Your Honor. Mr. Ellison’s ﬁoint is well takén, and
certainly Powertecn is more than open to discussions
witn all other .parties regarding what 1is the
appropriate approach for this requirement.

JUDGE FROEHLICH: Okay. Might I suggest
that at the conclusion of this call the parties
discuss this among themselves, or in additional
e-mails, and then one of you take it upon yourself to
file with the Board a statement. stating the

understanding of the parties on electronically stored

information, and then the Board will incorporate that

into its order establishing the procedures for the
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. let people know T got dropped for-
‘bout a minute, and T'mback. . .-
| JUDGE FROEHLICH “ ,‘ : Welcome fvi_.,bé‘tcl;k' L ME ‘.
'-,fgankél. ,I;ﬁﬂiﬂkr§;uﬁW;ré Qéllifeprééén£éa.b§jﬁy;
* Ellison and Mr. Parsons, and’ we Have just been
'diséusSiﬁg éiectfonically sfbfea iﬁfdrméﬁion.

| >f;lMR;,ﬁRAﬁKELf. Thaﬁkfypﬁ, Yéur“Héndr;“
,f MR1‘PUéSLEY: YQusHdnor;'Chfis Pugsley

"fb£  Poﬁergeéh; A 'Iny feépoﬁse to your _réquesth. I
;géf;aiﬁly:éaﬁv4—‘WOUldjiiké to confer with ﬁhe other

coﬁpéél, aﬁd-we égrtaihly_can'Set_u?vé,time‘for'ﬁs'to

talk about.this._ And'if.the,cher'parties-have né
objection,yI‘haVe no(prleem filiné stething With.the‘

‘Board on éVeryéhé’s béhélf, aééumiﬁg théy conéuf bn
vwhat I write.

MR. ELLISON: With that assumption, Mr.
Pugsley, I think -- this.is Bruce Ellison -- I'm sure
that would be great.

JUDGE FROEHLICH: The kn_exAt item related to
diSClosure‘had\to do with privileged information. As
I undersﬁood Mr. Clark;s comment earlier, have any
issues -- are therevany issues that are unresolved

relating to privilege or the compilation of privilege
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'iqgs? '

“MR. CLARK: . Your Honor,  this ‘is Mike -

ff;Clé?k;l;iedehft belieVe.there‘are>ehy,iéeue9j¢~Are€Weﬁfxf'f

<

/f.gqﬁJTJ'eéhﬁi:juSt”ask[ areYWe.bh BjTﬁOW);SeEtibnfBﬁ?jﬁ_':

| .JUDGE FROEHLICH: We don’t need to-go too

E muChAeﬁt.Qf order.

“MR. CLARK: - I think we are.

JUDGE FROEHLICH: Yes, we are. Thank you. .

‘B3 to B

MR. CLARK: Okay, okay, B4. I think the

ﬂ'geﬁeral agreement is,. first, that the privilege logs

" be Spbmitted under the same schedule propbsed for"the

additional disclbsures, whichewould be»by'the'first

business day of every month. Second, that chailenges“

to privilege'claims take the form of motions for

diseiosure, which would be subject to the requirements

of 10 CFR 2.323. And, third, that any protective

order and non{disd}osure agreement be modeled after
the SUNSI-related protective ordef ahd agreement that
the Board previously issued in thisipreceeding;
_JUDGE FROEHLICH: Mr . c1§rk, do yoﬁ
anticipate, basedvon the discussions_With the.other 
parties, or the documents that you have. seen, that
there will be a necessity eo either amend- or come up

with a new protective order-?
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MR. CLARK: Your Honor, I don‘t -- I don’'t

see it at this time, al;hough-bbvidﬁsly<the étaffihas

 the most claims of privilege. AQur,privilege.logé;afe,
- you know, longer.than anybody‘elée’s. : So't@fthe

extent somebody is going to challenge a privilégé) it

is mostly iikely we’ll be the ones who will be
éhallénged. .So the staff doeé not anticipéte filing
a motion for disciosure ét this ;ime.

JUDGE FROEHLICH: And the protective order |
-- the protective order that was initially issued, I
believe by the Chief Judge in this case, is that a
protective order that we can continue to use for the
balancé of this casé? Or do you anticipate we will
need to make amendﬁents Oor come up with a new
protective order or non-disclosure agreement?

MR. CLARK: It would need to be modified
slightly, becéUse it refers to SUNSI, specifically the
cultural resources evaluation, but with slight

modifications. My personal view is it could be used

“for the protective order otherwise in this proceeding.

JUDGE FROEHLICH: Thank you, Mr. Clark.

ADoes anyone else wish to be heard-on any
of the disclosure items?

Mﬁ. FRANKEL: This is David Frankel, Your

Honor, for Consolidated Intervenors.
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JUDGE -FROEHLICH: Yes, sir.’

MR. FRANKEL: On this B4 -- and we concur:

in what Mr. Clark.éaid through_thiS;pqint on thé_:; R

electfonic. discldéureéy énd all" 6% {Ehé£f and theﬁ:Al
monthiy fiiings. AThiS'is soléiy on the;iésﬁe of your
guestion concerning possible changeslﬁo_the SUNSI-
related protéctive order.

That protective order, the Consélidated

Intervenors -- at theé time we were Petitioners -- were

‘not involved --.I don’t believe we were involved with

thaﬁ, because the Tribe was the one that received
SUNSI information in their motion or request for SUNSI
information was granted and ours was not.

So we did not particiﬁéte in negotiating
the terms ofvthat, so, in general, I concur with Mr.
Clark that these sort of fairly usual protective order
and non-disclosure agreements, like what was issued in
Crow Butte, and like what was issued with SUNSTI, 5ut
with some opportunity to make appropriate changes to
the terms, ana with some acknowledgement that the
Consolidated 1Intervenors did not participate in
crafting that prior SUNSI-related protective order, in
general it is our position that we would be open to
wbrking out one that is, you know, tyﬁical and usual

and similar to the one that is in effect.
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So‘phank YOu fof ieﬁfiﬁé mé put thét{bﬁf7
the record, Youi Honor.' |
JUDGE.FROEHLICH{ kihéﬁk:you;.‘Léﬁﬁéideé'f(
now to- the time.liﬁits} j’:I‘here'a:‘re‘a nﬁﬁbér of'fiMe‘
limits, and I belie&e onéiof the:time'limi;s¢wasvone
of the two items that you;iMr. Ciark,'had alludéé to
early on, and that had tb do'witﬁ Ehe timing of‘néw
contentions. |
Just a momenﬁ, before we get to that, the
first I guess issue among the time limits was the745f

day rule for motions for summary disposition. - Ié‘that.

‘acceptable to all, that we stick with that 45 days?

MR. CLARK: Your thor, again, this is
Mike Clark: At this time, the parties’ view is that
we should stick with that limit. And if it needs to
be revisited, perhaps after the final SER and finai
SEIS aré issued, it may be appropriate to revisit that
timeline_in thé future, but not at the present time.

JUDGE FROEHLICH: Okay. Thank you.

The second item was the time limits for
what would be designated a timely motion to file new
or amended contentions under 2.509 as to -- and non-
timely ones under é.309(c).‘ Generally, the boards

that I have been involved with, and the orders I have

seen, peg something in the neighborhood of 30 days as
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30-day period. The stafffSiviéWfis‘thét'éhygpéw‘o;

amended.conténtioh'éhbuld B§‘filed“wiﬁhin_365déyéAin  “;:'

when the moving party acquires,information‘gi?iné}rise‘

to . the  new or amehdédf ch;ehtioné."Q;Ahd'ftheA

Consolidated Intervenors -- and T believe the Tribe -= |

alSo'has a slightly'differépt position, which T Will'
leththeﬁ‘state; | | -
| JUDGE FﬁOEﬁLiCﬁ:n‘Are‘eitgéffﬁry.Frankél't
‘or Mr. Parsoﬁs ;— couldﬁyou ine'melyOUr view.on the-
trigger? | |
MR. 'FRANKEL: _'f,David ‘Frankel  for
Consolida;ed Intervendrs, Your Honér.‘.Wenbelieve.the
30 days should run from'the date we acﬁually receive
the‘infofmation, We'ére.concerned that itemé get
posted to ADAMS daily and reéulariyj and we don’t have
the resources to, you know,»be daiiy'monitoring APAMS;
and so if -- if the 30 déys --"1f a party wants the 30
aays to run on us, we would like to be e-mailed that
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information, sé,We knowﬂwheh‘the'3O daysfStarts.‘

0f course, if-we-acquire information on.

~our ‘own, or if it’s something that gets published,
tthengthére’s 30vdayéﬁﬁrbm'ﬁhat date;,but"this-notidﬁ

of acquiring information:has been. used againstius in. -

othefvéaseé whére sometimes parties.have‘ﬁakena
positiéﬁ that if'itfs iﬁafhe_NRC déﬁébaSe online,
whethéf or not it’‘s easy to find or evén'seéréhable
through ADAMS, we are held to have knowledge of it,
and the 30 days should'start from that. ~So we are
iooking for some faif, bright line that we can know
when thé 30 days starts.

JUDGE.FROEHLICH: Mr. Parsons, do you have
anything to addz

. MR. PARSONS:. Sure, Your Honor. We have

-- in looking at this proceeding, we suggested an
alternate tack. And it appears to me that there will
be opportunities or -- there will be opportunities for
submitting new contentions throughout the process.
That 1is, there will be information coming about
throughout the process. And I guess the concern is
one of judicial and party economy.

If there are multiple -- the prospect of
having multiple deadlines for new contentions, and

multiple hearings on those contentions, seems a bit
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burdensome,_particﬁlarlyfwhere-we~will have a final

jenvironméntal’impéct>Statemeﬁt issued, and then an

ldpportunity,at ﬁhé;endipf{that prdcess to raise yet .

more new‘coﬁﬁéntiOhsL sh¢ﬁ1dftﬁey arisé;

. ;Ahd‘éo.tﬁe;f;ibéféuggeétéd —-»and hasn’t
-- and really puﬁ‘vthis IOQt for discusSion. ;o' the
partiés,Jbﬁtﬁhash;tvrécéiﬁed ;4 and there hasn’t been

much timé; but hasn’t received muéhvinput from the

other parties, but .one suggestion would be to provide

a date for the submittal of new contentions after the

~final environmental impact statement is issued.

Thaﬁ would aVoid the need for multiple
hearings in the,intérim,vand it would also avoid the
situation'where we go thrbugh all of the rigmarole,
all of thé procedure to raise and brief and have a
hearing on new contentions, only to have the SER and
the final environmental impact statement, you know,
essentially moot those claims.

And so it’s apparentithat the parties will
have opportuﬁities to comment on the environmental
impact statement, a draft as it is produced,
presumably, and so from the Tribe’s perspective it is
not -- we are looking at this from a more practical
perspective. It doesn’'t maké sense to raise new

contentions throughout the process.
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nd.pr:ctioalfsohedule;jand Z[ would bej:

‘111nterested'1n any uther party s thoughts on- that as

»,J_UDGE:-*-FROEHLICH:-" Mr. pugs;_ley, -from the

J'_Appllcant s perspectlve, could you glve me your v1ews'

on the 30 days, the trlgger ahd the comments’ Mr.

‘-:Parsons7just made?

LhMR.f?ﬁGSLEY; vYourkHonor, Chris Pugsley

for Powertech.. I will start with Mr. Frankel's

,comments,‘vIt is understandable the concern about --

well, . obviously['Mrp Frankel acknowledges that if
there is"information that they acquire on their own,
independeht of an NRC document, or something other

than that, you know, we appear to be in agreement that

that’s when the trigger starts.

With respect to documents'that'are'NRC
documents, there mlght be -- there might be a way to
deal w1th that particular item by saying that if we
are up -- if the staff is updating -- ‘and I defer to
Mr. Clark on this -- but if the staff is updating the

hearing file once a month, on the first of the month,
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‘:%notificatienf:Whichtis‘:¥’byArulekhas.tb'be~Sent‘tov)“‘

;‘3ffa11 of the partles that thlS —-~these documents have'

'been addedzto the hearlng flle, 1t ‘seems that thatﬁ‘;wsf

i7$potent1ally mlght be the approprlate date when the“iigr

?ftrlgger runs, or when the tlme perlod starts runnlng .

JUDGE FROEHLICH Okay:v

. MR. PUGSLEY: . wl-t»h’resﬁe&:,tft"o Mr.. Parsons’ .-

,ieomment;vi undefStandyj—hwe nnaefstand whefe‘he is
"hebming fre@fon,that;'and'ITappreciate)hisgefforts to
‘try. and: mahe' this vah more, .you‘ knew,l siﬁplified
.'.pfdeess, thwQuld'have to{say, fonr Honor, that he
”ieally -¥feuftentiy,lthe Applicant aoes not have a-
:pos%tion on his view, just”beCause we have not had-the

'OppOrtnnity to consult with our client regarding:that.

MR. THOMPSON:. Although -- this 'is. Tony

Thompson for Powertech. I would concur in one sense

" with Mr: Parsons that, for example, with respect to a

draft EIS, the parties are going to -- the'Intervenors '

and others are going to have an opportunity to comment

en'the draft. And it ddesn’t make sense-to raise'——
to me, it doesn’t make sense to raise‘contentions on
a draft EIS that, as he said, conld.be resolved in the
final EIS. |

JUDGE FROEHLICH: With tha.t said, Mr.

Clark, could I hear from you?
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MR.'CLARK: Your Honor, first, regarding

V Mf,.Frankelfsfpoint,'and also Mr. Pugsley’s, I think

, the'staff~could reach some agreement on the triggering‘

évéﬁﬁ. -It‘sognds like Mr. Fraﬁkel acknowlédgesvthat 4
a_new_coﬁteﬂtion can be based on infofmétion.thg?ﬁ.
_receive frpm.any sourcé. It could be a University of
South'Datha'Stﬁdy, it could be information from some o
scieﬁtifié sfudy.

So a lot of that informatioh the.staff

does not control. So it wouldn’t -- the staff’'s view

"is it wouldn’t be appropriate to make service of those

documents, the triggering event, because some
documents the staff may not even know about and not be
in a positionvto serve the Consolidated Intervenors.
For staff-generated documents, wexmouldn{t
oppose ﬁaking the triggering even; the inclusion in
the'heafiﬁg file, which, as Mr. Pugsley noted, will be
transmitted electronically to the parties and tb the
Board. So we ;— for new staff generated documents, we
would not oppose the contention being timely if it’'s
filed within 30 days after the intervenors receive
notice that it has been added to the hearing file.:
JUDGE FROEHLICH: And could I just follow-
up with a question‘for you, Mr. Clark, on that last

point? If the staff issued its SER or it’s SDEIS in
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the middle of the month, -would your response - your

last response give the pafties from the middle of the

: month'until the first when it shows -- you know, when

it’ié.actualiy added‘to'the.heafing.docke#, or ac£uai )
ﬂ6£iéé-frqm the daté'it‘Was issﬁed,xéhouiduit}hQVé_.
céme‘out, let’s say, on the fifth of the month?

MR. CLARK: That’s a good point, Your
Honof. We would prefer the 30-day period running from
when they are served with the'document and whether the
-- or when they are notified ﬁhat the document 1is
available for review.

So in the case of the final SER, and also
I believe the draft and final SEISs, customarily the
staff will nofify the other parties,_and also the
Board, that those documents are.available for review.
Sé, in that case, my view would be that it’s
appropriate to start the 30-day period when the staff.
makes that notification.

JUDGE FROEHLICH: And, Mr. Frankel, would
you care to respond to Mr. Clark’s-last comment that,
in relation at least to the SER and the environmental
documents, the 30 days would run from when you
received notice from the staff that those iﬁemsvwere
availablé?

MR. FRANKEL: Thank vyou, Your Honor.
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 »be1ieve'ﬁhat‘this’isféonsisteﬁt_WithfmyiqoﬁCeih;ih§Oﬁr,

. discussion on .the e-mail, and so I appreciat

David Frankél forfConsélidatedfIntérﬁeﬂbis;'yﬁifst;g

kN

Clérk's ahd;Mr; PugsleyfsJcdmments,féﬁd,Mf;fThqmp§6nW$5‘_(i

. comments on this --‘on Mr. Parsons’ point. . ‘.o

‘I would not oppose -- we would not oppose L

having 30 days frpmtéithéf“theﬁadditiéhftéwthé°Héafihg?“:’”"::""ﬂ

file or being'électronically notified as tb a spécifiq 'l

document and where it is located. 'Our- concern is

'mostly hard-to-find documents . in a 'large‘;ADAMS"

database that‘@ight.be added witﬁout ou; knqwledge{;‘”

_If we are notified of .tﬁe $pecifié:»
doéument and/or that something’has been:éddeq to thé‘
hearing file, we think it is1fair and we woﬁldinoﬁ
oppose, you know,_undeftaking/the responsibility toi;
check‘those documents and héve 30 days ﬁO‘file the new
or amended contention, Your Honor.

MR. PUGSLEY: And, Your Honor, Chris
Pugsley with Powertech again, if Iimay, I know.at
least with respect to the draft and final éupplementél
EIS/SEIS that it is NRC policy -- not just policy; but
by regulation they issue notice of the availabili;y of.
that document in the Federal Register; So I -- and
I'm not sure what the staff’'s policy is on the final .

SER, but I know that those two draft and final SEISs-
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-f”arethpiCa11Y‘n6tiC§d in the Fédéralﬂgégisteggkffk"

',ifyi'might;3_AndAer.fPugélé?)“ﬁhgpk?ypgfﬁo;fi 
.. the +ahf1§§gihg thekiésﬁé; [OQr“Vigw:Wbﬁld&be 

hS Simply*makiﬁg;a'pﬁblic nOEicé inftﬁéfFéaéféi_Régiéte

/MR FRANKEL:  David Frankel, Your Hono

given the intricacies of Qur'litigatioﬁ‘felatioﬁShipsﬁﬁx*

here, ié‘feally‘hoE sufficiént‘tofpuE.ﬁsibhfﬁﬁétfjo

- days’ notice.

But if we are just sent-an e-mail that

delivers us notice that that. document has  been' -

. published, a 1ink on wherejWe~can_get it,ythen We have

been notified, -and it is our responsibility tQ:lOQk at
it.

So I guess, you know, just to summarize,

I really -- I feel that in order to have a complete -

chance at procedural due prbcess'.and public:

participation here/ and with'the ease of e-mail aﬁdng
the parﬁies, it wouldsbé no burden‘at all for éithef
the staff or Powertech to send e-mail to the other
partiéé and counsels to trigger the éaflier date. 'And
if they fail ﬁo do that, that could be their éhoice,
in which case the later state it is going td‘be'ig
when it is added to the hearing file.__So'it is up’té
them if they want to shorten it for a_mid;month event.. .

' JUDGE COLE: Mr. Frankel, this is Judge
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Federal Regiéter évery day?

(Laughter)

admit that.

JUDGE COLE: I had to.agk:

JUDGE FROEHLICH: Okéy. An&dne'eisé céréf‘ 
to be heard on the timing -- the notice’gnd‘tfigger

dates on documents that would eiﬁher bg; ydu know;‘
published in the Federal Register, ,addgd to ﬁhe’
heéring docket, or I guess released with_a sepéréte
e-mail notice to the pérties? Is there anybne4é1Se
who wants to state their views on the record oh this
issue? |

MR. PUGSLEY: Your Honor, ChfislPugsley
from Powertech again. I wanted to make sure théﬁ Mr.
Parsoﬁs dian't feel like we left out his view on when

the new contentions would start being required. I

' just wanted to note that I know we are going to have

a discussion on a couple of items we discussed eérlier
in this call, and I believe that it would be
appropriate for all of the parties to go and'discusé
Mr. Parsons’ point on the issue and then make that the
subject of our discussions.

.JUDGE FROEHLICH: I think that’s a good
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‘ifttlé*pféﬁéturé;féﬁdiihfﬁﬁé“méénfime,we_w;«

._corfedt_iﬁ that_aséqﬁptioﬁ?

what. is stated 'in the regs at 2.336(a)(1), am ‘T -

MR. PUGSLEY: I believe so, Your Honor.

~ JUDGE FROEHLICH: = Okay. - And I guess,

" likewise, for the fifth‘element‘haViﬁg:tbﬁdb“Witthhé‘

- use of Subpart G. 'ThiS'is probably a liftle’premétdre'

to discuss that item as well?
MR. CLARK: Your ‘Honor, this is Mike

Clark. The parties’ View was it would béréppropriaté

to, you know, file ‘a motion under 10 CFR 2.323, if

that became an issue later on, if any parfy finds
Subpart G procedures may be appropriate,:but'that’s
not something that ﬁeeds to be addressed at this time.

JUDGEiFROEHLICH: Qkay.' Then, let’s move
on to one that I -- that there -ﬁay ‘have been
discussion among the parties, and that is the
opportunitiés for élarification, simpiification,
accofding to 2.239(c)(l); |
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. Intervenors,” as to who will go. forward,.

' economize on'the existing ‘contentions?

faﬁy;Ways:to

 MR;'CLARKr_ Again, thié@iSfMike)Cﬁark,

- That’s ﬁdt an issue[ﬁhaf'wé-diééuéééd;‘fl

 JUDGE FROEHLICH: ' Okay. I.would ask that

.the,4a'invthe first inéténcé'that;théjlnterVenQrs

discuss'thelpotentiélWfor‘desighatinéia’leadfparty} or .

combining any of the existing seven, and then bringing

' that to the staffvand the Applicant. And perhaps in.

that letter to_be,dfafted‘yéu cén‘inﬁérﬁjtﬁe Board if
there ére, iﬁ}fydur 'vieW}:véﬁy, dpporﬁunitieS‘_to
econﬁmize and coﬁbine qonténtions;

MR. PUGSLEY: Yoﬁr Honbr, Chfis Pugsley
for Powertech. We believe that's a goOd idea, and we
are certainly interested in getting‘you a full filing
regarding all of thé issues we have to discuss. ‘And
I guess I would ask Mr. Parsons and Mr. Frankel if
this is something the Board would bé taskiﬁg you to'.
take thé first look at.

~ And we realize you might require some time
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NS:  -Thank you. -This is Jeff

T thlnk you ! re right., ova_ous 1y, it 1s

“ Shcunbet wbor e Frenkel and the ther Counsel For
Intérvéhdrs*tb’taketa,frésh crack aﬁ;ﬁhaﬁjkind of -
«f-thing,:thsidéfihg_ghéy are contentions. We would be.

happy to.do so.

»iImhaVe a Cdnflict étaftiné“immediately"

'fafter~thisjcallfthroﬁgh;the,Weekend; but certainly
next week, early next week would be opéﬁ,for me to do

- S0..

 MR.ERANKEL: -baﬁid;frénkel; Your. Honor, =
forbcéﬁsolidatéd.Intefvenqrs. i S#pporﬁ what Mr.
Parsons said. We do neéa a'iittlé bit of time to meet
and cpﬁfer, and also.to éoﬁfer With Qur'ciient( and
partiéularly, you know, thefe is a f; it,is,ﬁhe end of
the fiscal year for the Tribe, I know, anq'a lot ofb-f
it is hard}possibly_to-conféfAQith'er élients as
quickly asvweAwould like, but;we will do so as quickly
as.posSible.

I also wanted to ﬁoﬁe that © in our
consultations by e-mail all 6f the parties concufréd
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ﬁfthat w¢ Wbuld’suppért all.éﬁd any reasonable stéps to
1 f¢i§ﬁ£fy;'simplify,lor~fﬁttherispecify thé:isSuesJ. We
5ifWQﬁld.iéi§o all‘.Sﬁppdrﬁ _addi£i9nél‘ teleconferences
g;bé§Wééﬁ £ﬁ§_Bo§rd aﬁdvppé;pa;%iesitd‘sef&é‘ﬁhose'
i;géégiélf%ﬁduWé.atefail#éééﬁ!tgiééhgiaex.othef~ac£ibps

pfObosed'by‘the parties.

So there 1is general cooperation, even

améng the adverse parties, to, as you say, dJudge,

. economize on the hearing.

JUDGE FROEHLICH: Okay. Thank you. Would

 you please endeavor to initiate these conversations

and fepért'to the Board, and we will follow up with
either an additional order or a.followup conference
call, as appropriate. |

Were there any other, issues involving
timing iésues in general that the Board -- that the
parties discussed and would.care to report to the
Board?’

MR. CLARK: This is Mike Clark. ©Nothing
I'm aware of, Your Honor.

MR. PUGSLEY: Your Honor, Chris Pugsley
from Powertech. I know we are trying to get through
these issues. I guess my question is, when you are
talking about timing, are we just talking about

procedural issues?
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JUDGE FROEHLICH: Right. . Just the
prOcédural timing, the elements that were 1 through --

c1 th;bugh C11 in théinotice.

'MR. PUGSLEY: Okay. Thank you, sir. I

- was just trying to‘ciarify.

JUDGE FROEHLICH: All right.

MR. FRANKEL: David  Frankel for
Consolidated Intérvenbrs. Your  Honor, I think my
rgading Qf oﬁr'notes is thét we have some outstandiﬁg
iésﬁes‘on C10 and C11. On C10, the staff madé a --
stated a posiﬁioﬁ, Powertech concufred, and the
Intervenors concurred, provided that there wquld be
opportunity to reply to responses. I’'m not sure if
the Board wants us to go through that or just have
that stated in wha#evér communication goes back to the
Board.

And_ then, on Cl11, there was a staff
suggestion of a time limit of 10 days from the close
of testimony on a paréicular contention, and tying
these deadlines to barticularhtestimony. Powertech
concurred, and Consolidated Intervenors concurred as
to concept, but would like 45 days so as to provide as
meaningful as possible opportunity to -- for a "cross-
examination-1like testimony" that is consistent with

Subpart L, but of course not beyond Subpart L.
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So I Wanted'to flag'thdéewﬁwo7issues'aﬁd

see 1f the Board wanted us ‘to dlscussthosenow E
. .., JUDGE FROEHLICH: I would like to discuss . |.-
- and :eel};'s"ider,_'e’lements 10 and 11 "fbefo'ﬁre"',‘y\:zeﬂ_'mé'{flle on to - e

'’ the ‘miscellanedus portion of the order.  Mr. Clark,

would you respond bto_ at least point lO‘,a't,,th"is' point?

MR. CLARK: Sure, Your Honor: ' What the

staff proposed, and what the other parties I believe

c'onc.:urrec'i; 'wae that the Interven'ors would;_.‘fivl'e -
flrst, that te)stir‘noﬁy'-and Statemeﬁts b-f .posit;'ionvweulﬁi ‘
be‘f»;ilbled sequehtially rather than'simt.lltane_o‘usi"y, and o
thai:‘ the Intervenors would go first.

The staff and Powertech would AtAhen have én“
oppo‘rtunity‘ i:o .resﬁona to. t‘:he initial statements of
position and testimony,. and then the Intervenors we.uld
have an .opporitu'nity to reply,. to’ submit' rebly
statements Qf position and _reply testi;nony.

We did not  reach 'any agreement ‘ on th'e
timeframes applying to the ‘testimony. We didn‘t
disagree. We just didn’'t get t-;o‘ the point'; where‘ we
discussed specific timeframes. But What we all seexﬁed
to agi:ee on was a ee'quential briefing schedule.

JUDGE FROEHLICH: Okay . And that
sequential briefi-ng' schedule would begin with the
Intervenor, followed bﬁ/ the staff and the App'lic':ant,“
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and conclude with the Intervenor? . .
MR. CLARK: That’s correct. =~ -

JUDGE FROEHLICH: Was there anyfdiscuSSiQn -

" as to this order vis-a-vis the Applicant’S’ultimaté

" burden on this application?

MR. CLARK: We did -not discués thét:.
specific point.

MR. FRANKEL: _. David vFrankel for
Consolidated Intervenors. ~ Yes, there was no
discussion ' of bufdens of proof or those kind  of
evidentiary matters.

JUDGE FROEHLICH: Okay. - "But this
proposal, M:. Frankel, where the intervenof leads off
andvconcludes, this was acceptable to your client?

MR. FRANKEL: Your Honor, we are -- we
will work with aﬁy procedural process that giveé ﬁs an
opportunity to be heard, that does‘not shift otherwise
applicable burdens of proof or persuasion, and that
gives us a fair opportunity to reply to matters raised
in the responses.

As to going first or second, you know, we
went first to commence this proceeding and had a
difficult burden to get to where we are. I would be
open to having the Applicant and/or staff go first,

and we could respond, and they could reply. I'm a big
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fan of whét,is Qood'for thé go6se;i§‘good for:théf'
gander, and a reply is'faif Wifh whdeVéf goes‘first in
my view;‘- |

- And 'then, quite fraﬁkiy,k the .Staffﬁ
propbsed' thati Inﬁervenors vgof first{ Powertech
concurred. And it is not a big issﬁé for us to fighf
about,‘so wewcohcurred, but Wé are bpen to going
second.

JUDGE FROEHLICH;_ All right. Mr. Parsons,
the order of filing, that’s acceptabl¢ to your client?

MR. PARSONS: It is.

JUDGE FROEHL.ICH':_ | ‘Okay.  Thank you.
Anyone else have any comments on point 10 at this
point?’

MR. THOMPSON: Your Honor, this is Tony
Thompson. The only other comment I would make is that
in the past on occasions when a specific question has
been raised by a board, there have been simultaneous
filings in response to such questions. And that might
-- that’'s hothing that one could predict now, but
certainly that might make sense in that context. But
what is proposed here>has been very typical of what
has gone forward in the past and makes sense to me.

JUDGE FRQEHLICH: At least my position on

this -- and I haven’t discussed this with the other
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. this; you know, -order -and. the sequerics

- will.go along with that. I just wanted to make sur

Intervenors, Your Honor. I wish T could be présent to- ' /"™

see the -- youf face with that,eXpréssibnfv;iﬁm not -

.quitelsureAhow'I‘should'interpret.it. "We go ‘into it

t

with -- it doesn’t matter whgther we,gQ first'or1~
second:. And if the parties.éré awareﬁf— if there is
somehow a diversion from the dsuallNRC“proqéedihgs-in'

this area, then I ask them, as a matter of fair play,

. to disclose that right now. And if this isvtheiway"

'it’s done in some cases, and it’s done other ways in

dther‘cases, I’m-happy with this.'

Fiﬁally, to follow up 6n Mr. - Thompson'’s
point, we don;t object to simultanéous filings and
responses, 1if that is gfficient or if that/ in the
Board‘s view, is the best.way to bring out the issueé
for thg‘Board, Which is our purpose‘here. And so with
that T will conclude on this issue.

| JUDGE FROEHLICH: Anyone else on : the
simultaneous or'sequential or the ordér‘that haé been

proposed?
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Sequentlalorder t thought' pér
?5;W9ﬁiépp;§béﬁii Bé?ﬁiéx»»f 

' questions, aithoughfifjthé,ﬁagtiés7wahti£§ aOHit§é¢me:“

. JUDGE. COLE: . This"is Judge  Cole;

 différent way they can propose something to us'and'we & |

can change it.

MR. PUGSLEY:. Your Honor, Chris Pugsley - |

for Powertech. I think you'aﬂdiMr;YThémpsbnfgféVOn' RE

exactly the same pageion that; thatJ ye$)xwith'respect

. to Board quéStions  it iS"éertainly:'poésible that

simultaneoﬁs filingé'woﬁla ﬁaké é:iot,méfé4sensé:f
Bﬁt ybu are éorféctlthatlﬁﬁ; aiséussi§n$
amongst tﬁe parties:weré limited to sequéﬁ#iai filing'
of statements df-poéition and teétimony; :, |
JUDGE FROEHLICH: Okay. |
MR. CLARK: This is Mike Clark. YOuf’
Honor, the only point I would'add is that -- I wouia
ask that for ~the initial filings, the initial

¢

testimony, that each paity be given at least 25 days.-

 Having filed‘prefiled written testimohy recently, it

sometimes takes longer than anticipated.

JUDGE FROEHLICH: So noted. Thank you.'

-Was there discussion or a conclusion as to point.11
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'having to'do‘withﬁmotidns'for cfoss-éxaﬁihaﬁion?
' MR. -CLARK: - Your Honor; I-‘would like té ‘| "

. address +ffthis'is Mike Clarklf‘lrwénﬁ?ﬁéféddfesé'Mtﬁfvﬁ;ﬂ

Frankel’s point. I'm Sorry for any confusion T caused . .

in my efmailvthét I_circﬁlated.» But;ﬁhe lQ%§a§;peridd >

- the staff was referring to wouldn’t be"a'lofday'period

to>submi£'testiﬁ6hy."f£7would be aﬁ102d5§gﬁériéd:in"”
which the moving pérty_éould arguetté,the B§ard that_
it should be allowed Eo_conduct7oral'cros§—ex§mination:{
at the oral hearing.

So it would -- I believe from what I sent’

' Mr. Frankel got the impression that the 10—day period

would be a'time périod to submif cross—examinatioq 
testimony. Buﬁ,‘in fact, the 10-day period that ;he
staff proposed is simpl? to ésk-the.Board that -the
parties be aliowed to crqu—examiné‘a certainwitness
at the oral hearing.

MR. FRANKEL : David 'Frankelv for
Consolidated Intervenors; Your Honor.‘ And‘thank you,
Mr. Clark, for that <clarification. With that
clarification, I would withdraw that commén; and we
are in basic concurrence. Ten days is enough time for
us . to make a motion to the Board to seek cross-
examination, oral cross-examination, so thank you for

that.
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JUDGE FROEHLICH: ~So we have agreement -

" among all*bffphégpartieswas'td point: 11. Ten’days

‘ifsﬁﬁficeéfférv

. “examination®

7th§fpurpose“oﬁjﬁheﬂmotibﬁjforSQrQSS—slf,

‘Am I correct?
"~ “MR. CLARK:  Your Honor, I believe that”s
correct, but the 10-day period; we would ask thét it
run frbn;“éhé' c1ose of- téstimonyf on a ‘contention.
cherwisé; the motion may‘interferérwith the parties’
responsé.‘A‘in other words, a party would be both
responding-to testimony and fiiing a motion to cross-

examine based on maybe the initial testimony, maybe

- the requndihg testimony.  So the staff at least would

sgpport-thé ld—day period funning froﬁ’the ClOSé‘bf
testimony‘on a contention.

JUDGE FROEHLICH: Do any of the parties
have any objection to Mr. Clark’s statements that the
10.days wouid run frpm the laSt piece of testimony
fiied,on that contention?

MR. PUGSLEY: Chris Pugsley for Powertech.
No objection.

JUDGE FROEHLICH: For the Inventors or
Petitioneré?

MR. FRANKEL: D;vid Frankel  for

Consolidated Intervenors. No objection.

MR. PARSONS: This is Jeff Parsons. Also
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no-objectiohl

. _.JUDGE FROEHLICH: .Okay. Thank you. Are

'théreéaQYJﬁthéf concerns haVing_to{d01WiEh timing or

things ﬁhét’Wére’in Sectidn.c of the order that we put
duﬁ oh‘thébl3th?

 MR. PARSONS: Your Homor, I will just

'_nOEéf*dﬁly”thdsé isSuééfwéfagréed to ‘discuss further

émongst:the parties. )

JUDGE FROEHLICH: R'ight._ Okay. Let’s go
down to’the_final four issues, at least that the Board
had,pgt férward for discussion ét this>cénference.
One was whether a site visit WOuldbbe_appfopriate or
useful, at least from the participants’ perspective in
this case. Was there any discussion of that or --

-MR. CLARK: This is Mike Clark.' Tﬁere was
discussion, and it -- it looks like everybody is in
agreement that a site visit éould be beneficial.
Staff is open to a site viéit, and I will let the
oﬁher'parties state their views.

MR. PUGSLEY: Your Honor, Chris Pugsley
for Powertech. A Suggestion here, given the
concurrence that a site visit might be beneficial, and
the fact‘ that Mr. Frankel did note to us in his

response that we should schedule it at, obviously, a

mutually convenient and seasonally appropriate time,
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which I completely understand.
MRf PARSOﬁS{ ’The'window is closing:

(Laughter)

“MR. PUGSLEY: - My suggestion would be that,

‘ giVen the fact that a ‘site visit could -- you know, a

seasonally appropriatg,time is probably rapidly coming
to aﬁclqég this year)Athat we agree in our -- in the
filing We are going té présent to the Board in the
next coup;e owaeeks tﬁat We designate abdate by which
we should report‘back to the Board as to: a) the
préferfea dates for a site visit, b) the parameters
for the Visit,‘as in aﬁténdeés; etcetera. And I would
request What thé parties Ehink of that.

MR. FRANKEL: Dayid Frankel for
Consolidated Intervénbrs, Your Honor. I believe that
it was very beneficial to all parties and staff even,
and also the Judges in Crow'Butte, to visit the site
and meet the -people and see the exact land and
property and where the land runs and things like that.

And so I really appreciate that both the
staff and Powertech are open to that. If it were to
be this year, it would have to be within the next
probably four weeks. And theh, if it were next year,
I'm sure any time starting in the spring would

probably work. Late spring might be preferred.
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And we are -- there is a -- leaving Crow
Butte there was a number of persons limit, around 20,

and that was sufficient'for all of the parties and

counsel. ' And interested parts of our coalition, you

might’say, are éommunity”péoﬁle who are répresented.by
Alliance for Responsible Mining in tﬁis. case ﬁo
atteﬁd;

| And I would also note that in that case
the person limit héd to do with the NRC regulatigns of
an operating'facility) which necesséril? appiy. Buf
having said all of that, I:knqw that'ourfinteryenors,
and locai people also, are‘happy to have a welcoming
for the out-of-town people, you know, to walk through
the'siﬁe and really understand better the Applicant’s
plans. | |

JUDGE FROEHLICH: Anyone else care to be

heard on the site visit iséué? I can state, at least
for myself? that seasonably appropriaté would -- is a
good phrase and one that this Board will keep in mind.
Anyone else care to be heard on site visit?

MR. ELLISON: Yes, Judge, it’s Bruce

Ellison. I -- something I want to mention about is,
you know, our weather -- we could get -- we could have

“had snow alréady, and we could get snow into June.

And so I'm sure that, you know, Mr. Pugsley had
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suggeSted that we sit and confer, and Iuthink thatfs‘*
a good idea. | ' | o
But_i’also thiﬁklthat par£ oflwhaﬁ We'may'i
need to do is -- in the process is come ﬁp with‘somé
élternate&ateé,:jl mean,:ﬁe,can us@ailyisee‘a bi95 -
Weather patterﬁ.comiﬁg at least a few'days:in'adﬁance.
If we had'to’cancel, we could ao that. But it could
be 60_degrees and sunny inAthe end of.Novembef, or we
could be undéf two feet of snow.

And the same would.apply for ﬁomorrow, or
it would apply for in the spring. So I think we justb
ﬁeed to develop sémething that would accOmmodaté for
sudden changes in the weather, so that we can make
this happen reasonably expeditiously, and likel?
successfully.

JUDGE FROEHLICH: Anyone site on site
visits?

MR. FRANKEL: David Frankel for the
Consolidated‘Intervenors. Just a note. I personally
don’'t -- |

JUDGE FROEHLICH: Is this Mr. Frankel?

MR. FRANKEL: Yes, sir.

JUDGE FROEHLICH: Okay.

MR. FRANKEL: With -- all the rental car

companies rent the four-wheel drives, and I found in
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my practice:the zone between NovembérlandiFeb;uary»igffq{ 
"very risky to plan for, and<évén"thdugh Mr;,ElliSQﬁ,,?:f.*=“-*

said there are fluctuations, people generally find'iﬁhf?f'

not térribly'difficult to function:outdoo#s betwé¢ﬁ7f“ 
late March -and Qctobér:

MR. ELLISON: And I would -- I don’t

disagree. This is Bruce Ellison. I caﬁ-maEe it work® - |

wﬁenever.'

JUDGE FROEHLICH: Moving along, I §uesé
the next questions tha£ I havé aré for Mr. Clark. I
wonder' if you can enlighten the Board as to the
proposed dates for the SER and the EIS or any
informétion you might have that will help us iﬁ the
scheduling of events and the planning for this case
relatéd to the issuance of these two documents.

MR. CLARK: Certainly, Your Honor. In
your scheduling order, the Board asked for the current
best good faith estimates, and that is what I have
right now. And, of course, I caution that these dates
may change, but they may change for reasons outside

the staff’s control. So they are just the current

- best estimates of the release dates of the wvarious

documents.
For the draft supplemental environmental

impact statement, the draft SEIS, our current best
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‘estimate is June .2011. For the'ffinal.lséﬁety‘;""

SEIS, the best estimate is January 2012.

JUDGE FROEHLICH: couiafi tagk%§§§/;M¢.'
Clark,kto keep the Béard'and,the partieé~appfiéédfof
the best good faith estimates that;théiétéfffﬁag'of
these daﬁes, and. include ' that Ain yéur’ méﬁthly

disclosures or a letter to the Board?

MR. CLARK: We would be happy to do that,

Your Honor.

JUDGE FROEHLICH: Thank fou. ‘Okay; :This
is -- actually, this may be -- this is quite a ways in
the future, apparently now based on the dates - ﬁhe
best good faith estiﬁate of dates for the
environmental and safety reports. Are there venues
that would be conducivg and appropriate for our
evidentiary hearing? As you recall, we met for oral
argument in the City Council chambers in Custer. I
was wondering if there was a local or state courthouse

that might be a better venue for the evidentiary

hearing.

MR. ELLISON: Your Honor, this is Bruce
Ellison. There is a courthouse in Custér; It is
fairly small. . The céurtroom itself would be

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10
11
12
13

14

15.

16
17
18
19
20
21
22
23
24

25

.

Custer, nor does’it occur every day in |

-tf;it might'berreadyYWithih_a_year},u-

461 .

sufficient, and court does not occur every day in .

‘There is a new;;courthousévtthat is ié;,ng_'to_ be: j,

constructed in Custer, butfit,is not gdinbétO;bé requ'J?"

R ..

In Hot Springs, it -is an,oidet"éourthousé.‘

There are certainly meeting areas,.community'éenters,

which could also serve as potential Venues as well,

both in Hot Springs, aﬁdyiini CustérgﬁJ :§ut_:the
courtrooms, if they’fevavailablé they would certainly
bei—— that would give us epough room. They. have -- iﬁ
is good space. |

JUDGE FROEHLICH; Mr. Eliiéoﬁ, that
courthouse that you referred to in Custer, is that the
one that holds session on. Tuesdaysk aﬁd Thursdays
generally each week?

MR. ELLISON: ‘Yes, sir, that’s correct.
And sometimes, because there is one -- there is:one
day for Circuit Court, our felony court, énd one day
for Magistrate Court. Sometimes there .is an
additional day, but that is easily determined by the
clerks.

JUDGE FROEHLICH: Right. Any of the other
parties have any suggestions for us on a venue for thev
evidentiary hearing-?
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MR. -FRANKEL: .  David Frankel . for

nConsolidatédfIntéfVé@bfs;4Yéﬁr:Honbrf ;i?Wan;§tb5p6int

st that Hot Springs.is a Lot closer to some Of the
inteﬁ&enors and é1s§it6'representétiQéé Qf ther6glélé
Siouvaribé;' Thé{ﬁﬁéilér.CivicﬁCeﬁ#er iﬁjHOt‘épfgngs
is‘an excéllent'véﬁﬁé;‘ffom'our pérépectivé;“'if@ nbt
Sure'if‘it'meeﬁs:éiiﬁbfithe édafﬁfsjfédﬁireméntéiybﬁt
it is used for_pﬁblié events qui§e often. It is a
nice facility.

It hés éuaienge‘seatiﬁg.énd isA—— i; might
be a good choicé,'and we would also pfoposé.ﬁhat
consideratiQn be'made if there are multiple heafings
or different Qpportunities for bralAarguménts, £hat‘——
to alternate beﬁWéen‘Cﬁsﬁef aﬁa Hét»Springs, because

this project does straddle Fall River and Custer

Counties, and we think it is appropriate to move

between the two as much as possible for the benefit of
the public.

JUDGE FROEHLICH: Any other suggestions
from any of the parties?

MR. PUGSLEY: Chris Pugsley for Powertech,
Your Honor. I guess the only other location I would
throw in thpre is Rapid City, just because I'm sure
that they have venues there appropriate to a hearing

of the type that we need to conduct, and that is kind
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“of thé‘tfanSertation centervforyphébmembers‘of the . .
~“Bodrd and staff and Powértech and anybody else who thé

.: other'péfﬁiesEmigh; be:br;nging:into town that way. ..

»

fﬁpIt“is;jﬁstaqomething'ﬁg have QSfa.facil;ﬁYionfyour'».

[
[

'list;_ u”

- JUDGE FROEHLICH: Okay. Thank you. Thank

vyou.j FThis dbmb1éte§7theAliéfﬁthat théfBbérd hadf

‘vprepared, but‘we-do have all.thé parties»and the Board

-- at this time, are there any other issues that any

of the parties or staff wishes to raise or to take

advantage of us all being together on the line?

MR. PUGSLEY: Chris Pugsley for PQwertech,‘
Your Hdpor. Jusﬁ tb'Sﬁmmarize.%il‘of the items that
we have to -- the parties still have to discuss, what
I'd like to propose is I am more than happy to send -
out a communication to all the partiesv tomorrow
morning detailing the list of‘items that we have to
discuss to put into a filing to the Board, and welcome
everyone’'s comments on those, and also soliciting

appropriate days for -- dates and times for us to

oconvene.

So if other parties do not object, I'm
happy to do that tomorrow.
MR. PARSONS: This is Jeff Parsons. I

think that would be very helpful. I‘1ll just have to
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 :~let3you kndw;.l’m actually heading'out on a hunting
;? trip throhdhlthé-weekend'and>WOﬁft“be béék until

v"ﬁ;,Mqhday; So}i‘woﬁ%tbbeAable.to[résbqg§ until Mbnday, A

yithat just to fub dt:in.-

P

‘;KLaugﬁter)

MR. . FRANKEL: David Frankel for
A é6nsolidatédfIntérvénors. First  of &11, good luck,
Jeff. Second, is the Board comfortable that -- .and

‘the parties;éoqurtable that‘wévhave fully explored

. the issues in B4 that Consolidatéd Intervenors are in

opposition to bifurcating the hearings due to the

environmental components and the contentions being

labeled as safety contentions? That I believe the

‘staff stated'its position and that Powertech stated a

positibn supportivé of the staff’s~position.

But if there is any -- this is an
important issue for Intervenors. I .want to make sure
that, at the end here, it didn‘t fall without a full
examination.

MR. PUGSLEY: Chris Pugsley for'Powertech.
May I suggest that I believe, Mr. Frahkel, that our
discussions on that issue have Jjust begun, simply
because a lot of the items that the Board is directing

us to discuss, including potential merger of

contentions and structuring of when new or amended
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contentions may be appropriately filed, I think we

"3mighﬂjbelin-a_véry*Qdodgboéitioh’to—éomplete~our

~discussions on that after we come to agreement on what

Wé:Wiii file béfofé the Board, if'ybu dbn’£ object.

| «MR;' ERANKEL: | »Dévid Frankel for
quédiidated Inﬁéf&e@qrs. BeerevI respond, I’m just
interested to know if the Board feels that all its
questions on this issue have been answered.

JUDGE FROEHLICH: Mr. Frankel, with the --
wifh the dates for the staff’s -- with‘the safety
evaluation report and the SEIS, the fact that the
final SER and the final SEIS are both in the -- well,
one is October 2011, if I wunderstood Mr. Clark
correctly, and the final EIS is in January 2012, that
may affect the utiiity of bifurcating or unifying the
hearing, especially in light of the overlab between

safety and environmental issues that are embedded in

‘the contentions that have been admitted.

Also, I guess the type of hearing and

whether it is bifurcated or segregated will depend on

‘whether there are any new contentions that are filed,

and I guess we’ll just have to see -- see how that
plays out.
MR. CLARK: For the staff -- this is Mike

Clark. I just would like to raise one point. I know
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.ﬁhere was some discussion about stsiblyvdeferring‘
.cénténtiéﬁé;iéh .thé 'draf£ ’SEiS and 1héVihg ail
linterestedv‘barties ‘wait Until'.the fiﬁal SEIS is

ﬂipﬁblished;ﬁo:file'céntentions._,Thg staff woula not be S
..ih:faVof offgﬁat, maiﬁly becausévwévvieQ coﬁtentiéﬁs,
'bélieve itror not, to the parties as important and

‘helpful. to us in Our”reView.‘

We understand that parties have the
opportunity to comment on the draft document.
Comments aren’t necessarily the same as contentions.

Also, we view as highly important the

Board’'s rulings on any draft contentions. If

contentions are filed on the draft SEIS, the parties
will have to 1litigate the admissibility of those
contentions, and we will have the Board’s input on --
as to what contentions are admissible, which
contentions aren’t, and the reasons why.

That’'s information the staff can use to,
if necessary, revise the SEIS and produce a better
fiﬁal SETS. And for that reason staff Would be
opposed to deferring contentions until the final SEIS
is published.

JUDGE FROEHLICH: Mr. Clark, when you're
saying deferring contentions, I didn’t mean cértainly
in anything I said to -- to prevent. In fact, I share
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your view that if parties have concerns with the draft

supplemental environmental impactvstatément that they
file those contentions within 30‘days.of receipt @f a

DSEIS, so that we would have any new contentions

‘relating to environmental issues before us.

JUDGE COLE: Yes. This is Judge Cole.

And we certainly wouldn’t litigate the contentions

filed -- received on the basis of the DSEIS until

after the SSEIS is issued.

MR. CLARK: Understood, Your Honor. We

would not go to a hearing on those contentions until
after the final SEIS is issued. I understand that.
JUDGE FROEHLICH: All right. It is the
23rd of September. When should we expect a response
from the parties on the, you know, issues that you
need to discuss among yourselves? I believe I heard
something in the neighborhood of two or three weeks.

Is that reasonable?

MR. PUGSLEY: Your Honor, Chris Pugsley

for Powertech. I think the majbr contingency is going
to be, as you had directed the Consolidated
Intervenors and the Tribe, to discuss the lead person
on contentions, the lead party on contentions that is.
I guess that 1s really going to be the driving force,

so we probably -- that is probably a piece of
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information we need to have first.
'JUDGE FROEHLICH: So, ‘then, I guess it

turns to Mr. Frankel and“Mr.]Pastn$; “W£én4éaﬁfybﬁ;;

get together, discuss thé_cohsolidationhfthehtialiyf 'f,l"

any kind of streamlining émong the admittedljf;f

contentions, and report to the staff . and the

Applicant, so that théy' can be included in the |+

dialogue and prepare this letter that Mr. Pugsley
offered to draft?
MR. PARSONS: This is Jeff Parsons. I

would think we should be able to get our heads

' together by the end of next week, if that’s not too

short for Mr. Frankel aﬁd Mr. Ellison and Ms. Dugan.

MR. ELLISON: This is Bruce Ellison. If
we’'re going to do it'the end of next week, ﬁow about
the following Monday, just to make sure that we have

enough time.

MR. FRANKEL : David  Frankel for
Consolidated Intervenors. We can work with Mr.
Parsons the end of next week. We will make it a

priority to get together on that, as requested by the
Board, and provide an update, too, between ourselves.

I, at that time, may need td.requeSt some
time to confef with our clients if we need to, and

especially now has promised to pursue it diligently
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and update the parties and_thé Board oh wha;4that
migﬁﬁ entéil;'.ThéfeﬂiS'aﬁ-éIéétion S?éééﬁgéQiﬁg'Pﬁfﬁﬁ?,’)
Piﬂe-RidQe for'd¢£0be;; éﬁd Wé'just Hé&eﬂtq'bg mindfﬁxi‘

of that reality.

MR. ELLISON: And that also, t0o -- this:- .|"7

is Bruce Ellisén\—— applies to-Ms.vHéndefséﬁ;'whd,isl
very actively involved in the Qubernatoriéiipoiitics.ﬂ

JUDGE FROEHLICH: Be. that as it may, we
are not going'to defer thié response intQ‘NoVembérl
I would like to hear back from the parties'iﬁ Octobex,
so that we can move forward as a Board éﬁd set‘forth
a schedule\ and do the followup to ‘this.'telephone'
conference.

I'm looking for a date from you in October
for that summary of your discussions and’those iséﬁes
with the parties.

MR. PUGSLEY: Chris Pugsley for Powertech,

Your Honor. I don't see why we can't'respond in
October. I have -- again, you know, the driving force
for the contention -- so we are -- Powertech is in a

position to initiate discussions on these items.

You know, Mr. Ellison has stated that
perhaps a week from Monday for them to make sure they
have enough time to discusé that one particular issue,

Powertech is in a position to engage in discussions on
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these items fol}dwingfthat,f-~>.

JUDGE FROEHLICH: - T would:just ask t& .get

" a calendar in front of me. 1W¢’llvpicﬁf;idaté>wﬂéfé‘I'

expect to hear fromfydu,:and'thgnii ;bipk'wé will -

conclude.
While I'm getting a calendar*in‘front'of
me, is- there anything else ‘that you wish to'digéﬁéé"

while we are all on the line?

JUDGE COLE: How aboggl,the .15£h.‘of
October? | | |

MR. PUGSLEY: I was actualiy going.to}say
that we coﬁld try to -- I'm just' iboking  at'1my
calendar here. I think the 15th .0of October is
reasonable.

MS. JEHLE: Excuse me. This is Pétricia.
Jehle for the staff.

JUDGE FROEHLICH: Yes.

MS. JEHLE: I have one point that the
staff has asked me to raise that'wasn;t addressed in
the Board’'s order, and it concerns the staff filing in
the monthly disclosure of privileged documents. They
requeét that they be allowed to file only final
documents, final‘staff documents, rather than any
interim intra-branch documents. And this is similar

to the Crow Butte disclosure agreement that was
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reached in Docket Number 40-8943..

4Ié"théfefbbjéctibh7ﬁ§'Ms;iiéﬂiefé‘£SSﬁe?;fﬁf

'MR. PUGSLEY: Chris Pugsley for Powertech.

}_No objection;._;”"”

MR. PARSONS: - This is Jeff Parsons. 'I. ..

don’t think there is any dbjectipn as 1long as we are

. clear that the -- éhy*timé<péfigd tfiggéfihg'daté%aSiwi

we discussed earlier would be uboﬁ the;subﬁitfal into
thevrecord and not, you know,'the a&ailabiiity of the5
document otherwise. |

MS. JEHLE: Right. And; Mr . Parsons,
these would be privéleged documents anyway. We justi
would -- the staff wduld prefer‘nét to héve tovcfeate
the privileged list, the file -- we qertainly are not
delaying filiné of the actual documents, just the
privileged log. |

JUDGE FROEHLICH: With that clarification,
is there any objection to Ms. Jehle’s proposal?

‘MR. PUGSLEY: Chris Pugsley for Powertech.
No objection.

JUDGE FROEHLICH: Mr. Parsons?

MR. PARSONS: No objections.

JUDGE FROEHLiCH: Thank you. All right.
I have a calendar. I think October 15th is the date

that we will set for the response of the parties. I
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would hope tﬁat thét letter‘will_hévg as many.of'the_

items that’can be agreed iipon unanimously ds possible.’ '

And to theuékpént you Qanft reachAég}égment'onfthem}

. please indicate thét'iﬁzﬁhefiétter}ﬁaﬁd:a sentence or

_ two for the positions of those parties'that. disagree |«

with the consensus, = if 'Ehere*'isf_such a thing,

. consensus. view in the document. -

Anything further?

MR, CLARK:  Your Honor, this is Mike
Clark. If the Board is in agreemént with the issue
discussed in Bl aiscloSurés -

JUDGE. FROEHLICH: Yes.

MR. CLARK: -- WOuld fhe parties be able
to . get an oral ruling that. the next diséidsure-daté is
;— WOuld be Octobér lét, hext Fridéy? As it stahds;
the next -- under the l4-day perioé establishéd under

2.336, parties’ disclosures are due Monday,

- September 27th.

JUDGE FROEHLICH: The Board has no
objection to moving it to the first, and then
beginhiné on the first, you know, thereafter. Any of
the parties have any objection?

MR. PUGSLEY: No. --Chris Pugsley,
Powertech. No objection.

MR. PARSONS: No objection. This is Jeff
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Parsons.

. .JUDGE FROEHLICH: Okay.® Mr. Frankel?

ﬂ,_fﬁRtJELLiééN;i'We'hévebﬁQ‘ijéétién,;Yéurtf33

B Hénbrf‘ THi$'ié‘Bruée:Eilison[r

" 'JUDGE FROEHLICH: Thank you.. -All.right.

So the'next.disclosure"wiil be on the first{ It will

- be féguia%i§éd)'éhd4tﬁé”firstquf ﬁonthé“thereaftér,

If there'is nothing else, we will stand
adjourned, and I thank you all for your time.
(Whereupon, ‘at 2:28 p.m., the proceedings

in the fbregoing‘matter were adjourned.)
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