MD2

WESTERN MINING ACTION PROJECT

Roger Flynn, Esq.,
Jeffrey C. Parsons, Esq.
P.O. Box 349

440 Main Street, Suite 2
Lyons, CO 80540

(303) 823-5738

Fax (303) 823-5732
wmap{@ige.ory

via email, hardcopy to follow

March 20, 2009

David Berry, Minerals Supervisor

Div. of Reclamation, Mining and Safety
1313 Sherman Street, Room 215
Denver, CO 80203

(303) 866-4938
david.berry(@state.co.us

RE: Powertech (USA) Inc. Request for Modification to Notice of Intent (NOI) File No.
P-2008-043; Centennial Uranium Project, Weld County, Colorado

Dear Mr. Berry:

This letter is submitted on behalf of Coloradoans Against Resource Destruction (CARD),
Environment Colorado, and Information Network for Responsible Mining (INFORM) to
express serious legal and environmental contamination concerns regarding the recent Request for
Modification to Notice of Intent (NOI) File No. P-2008-043 submitted March 4, 2009 by Powertech
(USA) Inc. (Powertech) for the Centennial Uranium Project in Weld County. As the DRMS is
aware, these organizations and their members, including local residents and ground water users, have
a long-standing interest in Powertech’s proposal to conduct iz situ leach uranium mining.

According to Powertech’s Request for Modification:

Powertech intends on conducting an aquifer pumping test in Section 33 of Township 10
North and Range 67 West during April, 2009, in order to determine hydrogeologic properties
of sedimentary rock units that host uranium mineralization as well as adjacent rock units.
Groundwater will be pumped from the target sand unit at a rate of 20 gallons per minute for a
maximum duration of 6 days, resulting in a total water discharge quantity of 172,800 gallons.
Discharged water will be routed via a pipeline to an off-channel infiltration pit located
adjacent to the pumping well.

Powertech Request for Modification at 1. As a water disposal method, Powertech asserts that
“IpJroduced water will evaporate and infiltrate through the substratum underlying the pit location,
and ultimately disperse into the atmosphere and throughout bedrock.” 1d.




The legal concerns expressed herein revolve around three issues: 1) whether the activities
proposed are properly considered “prospecting” under the Colorado Mined Land Reclamation Act
(MLRA), C.R.S. §§ 34-32-101, et seq.; 2) how the proposed activities relate to the requirements in
the MLRA that prospective in situ leach uranium mining applicants submit and confer with the
DRMS on a detailed plan for establishing a thorough baseline characterization of site conditions,
enacted via HB 08-1161 as C.R.S. 34-32-112.5(5).; and 3) whether the Request for Modification
contains sufficient information for the Division of Reclamation Mining and Safety (DRMS) to assess
the impacts of the proposed activities with respect to soil and ground water impacts.

1. The proposed activities are not “prospecting” activities under the MLRA.

The Mined Land Reclamation Act specifically differentiates between “prospecting”
activities and “development” activities. Under the Act:

“Prospecting” means the act of searching for or investigating a mineral deposit.
“Prospecting” includes, but is not limited to, sinking shafts, tunneling, drilling core
and bore holes and digging pits or cuts and other works for the purpose of extracting
samples prior to commencement of development or extraction operations, and the
building of roads, access ways, and other facilities related to such work.

C.R.S. § 34-32-102 (12). Whereas,

“Development” means the work performed in relation to a deposit, following the
prospecting required to prove minerals are in existence in commercial quantities but
prior to production activities, aimed at, but not limited to, preparing the site for
mining, defining further the ore deposit by drilling or other means, conducting pilot
plant operations, constructing roads or ancillary facilities, and other related activities.

C.R.S. § 34-32-102(4).

Here, Powertech is proposing to conduct hydrogeologic aquifer testing, which is
equivalent to a trial run of the groundwater pumping process Powertech has announced it
intends to use for its in situ leach operation. Powertech states in its Request for Modification,
at 1, that its proposed activities are designed “to determine hydrogeologic properties of
sedimentary rock units that host uranium mineralization as well as adjacent rock units.” This
activity cannot reasonably be considered “the act of searching for or investigating a mineral
deposit.” Rather, the work is focused on the hydrogeology of sedimentary rock units both
where mineralization exists and adjacent rock units. Nor is this work “for the purpose of
extracting [mineral deposit] samples.” Rather, the testing proposed by Powertech is
development work, “aimed at, but not limited to, preparing the site for mining, defining the
ore deposit by drilling or other means, conducting pilot plant operations ... and other related
activities.”

Thus, the activities proposed are not related to searching for a mineral deposit. At best,
the currently proposed activities are aimed at establishing baseline site characteristics, which
as discussed in detail below are subject to prior conference and approval of the DRMS. in




either case, the DRMS cannot approve the Request for Modification under a Notice of Intent
to conduct prospecting at this time.'

2. A baseline characterization must be in place prior to proceeding with the proposed
activities.

The Colorado Mined Land Reclamation Act places distinct obligations on a prospective

in situ leach uranium mining operator with respect to a baseline site characterization:

C.R.S.

C.R.S.

Prior to submitting an application, the prospective applicant shall confer with the office
concerning the baseline characterization and plan for ongoing monitoring of the
affected land and affected surface and ground water. The board or the office may retain
an independent third-party professional expert to oversee baseline site characterization,
monitor field operations, or review any portion of the information collected,

developed, or submitted by an applicant or prospective applicant pursuant to this
subsection (5).

§ 34-32-112.5(5)(a).
The MLRA further requires that:

Prior to submitting an application, a prospective applicant for in situ leach mining shall
design and conduct a scientifically defensible ground water, surface water, and
environmental baseline characterization and monitoring plan for the proposed mining
operation. This plan shall be designed in such a manner as to:

(I) Thoroughly characterize premining site conditions;

(I) Detect any subsurface excursions of ground water containing chemicals used in or
mobilized by in situ leach mining during the mining operations; and

(II1) Evaluate the effectiveness of postmining reclamation and ground water
reclamation plans.

§ 34-32-112.5(5)(b)

Lastly, the MLRA specifies that:

' We note that Powertech’s previously proposed activities, approved by DRMS via the original
Notice of Intent (P-2008-043) on August 27, 2008 and on October 22, 2008 via Modification #1
to the Notice of Intent, also raise serious questions with regard to both the application of the
baseline characterization requirements of HB 1161 and the propriety of approval by DRMS as
“prospecting” activities. These previously approved activities consisted entirely of installation of
groundwater monitoring wells “for baseline environmental data collection,” and drilling of
exploration boreholes “to delineate uranium resource in the project area.” Thus, these activities
should either be covered by a baseline characterization plan as specified by HB 1161 (C.R.S. §
34-32-112.5(5)) or treated as “development” under the MLRA because the delineation drilling is,
by definition, aimed at “defining further the ore deposit by drilling.” C.R.S. § 34-32-102(4).




The design and operation of the baseline characterization and monitoring plan for in
situ leach mining, together with all information collected in accordance with the plan,
shall be a matter of public record regardless of whether such activities are conducted

pursuant to a notice of intent to conduct prospecting operations under section 34-32-
113.

C.R.S. § 34-32-112.5(5)(c).

These baseline characterization requirements are quite broad — requiring a “thorough”
characterization of “premining site conditions.” The activities proposed in the Request for
Modification are aimed at such a characterization. Indeed, Powertech states that the aquifer
pumping tests are designed to “determine the hydrogeologic properties of the sedimentary rock
units that host uranium mineralization as well as adjacent rock units.” Request for Modification
at 1. Yet, no plan has been submitted to DRMS, nor reviewed by the public, with respect to any
comprehensive baseline study.

The MLRA requires that any baseline characterization must be done in a systematic,
sequential, and planned manner. Certainly such a plan must be in place prior to the authorization
of any activities that may compromise or otherwise distort or alter a baseline characterization.
Further, in the development of this baseline characterization plan, the DRMS should take
advantage of its clear authority to contract with outside experts, at Powertech’s expense, to
conduct and/or review a proposed baseline characterization plan for the site. At minimum, prior
to conducting any activity at the site, Powertech must provide a conclusive demonstration that its
activities will not in any way affect, alter, or distort any future baseline characterization of the
site and the groundwater.

3. The Request for Modification lacks information necessary to assess impacts

Even if Powertech’s submittal could be considered “prospecting” (which as noted herein,
cannot be the case under the MLRA), the MLRA mandates that:

Operators of in situ leach mining operations shall take all necessary steps to prevent
and remediate any degradation of preexisting ground water uses during the
prospecting, development, extraction, and reclamation phases of the operation.

C.R.S. § 34-32-116(8)(emphasis added).

The MLRA further requires that any notice of intent to conduct prospecting activities
must “contain the following: ...(f) Measures to be taken to reclaim any affected land consistent
with the requirements of section 34-32-116.” C.R.S. § 34-32-113(2). Section 34-32-116
specifically requires that:

(7) Reclamation plans and the implementation thereof shall conform to the following
general requirements:







